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In March 2022, the International Association of Supreme Administrative Jurisdictions (AIHJA) made
a twoweek exchange visit to the FederaAdministrative Court of Germany
(BundesverwaltungsgerichtBVerwG) available through a call for applications. Adhering to this
interpellation and ranking first in the national ranking list draypnby the C.P.G.A., | was then

chosen by the Association.

| agreed with the secretariat of the Association and the German Court on my stay, which was
scheduled from 10 to 21 October 2022.

This was my first experience of an exchangpidfes My great interest in this initiative, apart from
the possibility of gethg to know another judicial system and thus benefiting from the comparison



with the Italian one, was the fact of the availability of a judicial seat in Germany. As German is my
mother tongue, and having studied for two years at the University of PasBauvana (Master's

Degree in European Law), | felt that | had all the necessary prerequisites for such a visit.

In earlysummer,| was then able to contact the BVerwG, and with the magistrate responsible for
international contacts, Dr Silke Wittkopp, Iragd on the programme for my visit. Right from the
start,the contacts were cordial and fruitful, she asked for the subjects of my home section and my
specific requirements. Based on these indications, the programme was drawn up. At my explicit
request, DWittkopp provided me with literature on the German administrative judicial system and
procedural law. So during the summer | studied two volumes on these topics
(Wuertenberger/Heckmann: Verwaltungsmszrecht; Gersdorf: Verwaltungsozessrechf thus

already being able to prepare myself for my stalydipzig.

Day 1

Dr Wittkopp who introduced me to the beautiful courthouse that houses the Court cordially welcomed
me. It is said to be the most beautiful seat of a court in Germany ever, and | hazsow to doubt
that.

He then accompanied me to the Presiding Judge (Prasidialrichter) Dr Gunther where | signed the

solemn declaration of confidentiality.

On behalf of the President, the Presidential Judge deals with personnel and judicial administration.
The administration of the BVerwG supports the President and the judges in the performance of their
duties. It is divided into the administrative, registry, information services and presidential divisions.
There are also several commissions at the Fedaministrative Court. Their tasks are different.

The Presidential Council decides on the division of the court's activities. The Presidential Council is
a body that involves the judiciary in the election of judges and promotion decisions. The Judicial
Courtil represents the judges, the Personnel Council the other employees in certain personal,
organisational and social matters. In addition, a representation for severely disabled persons and a

representation for young people and apprentices are electedB ¢&nwG.

Afterwards, DrWittkopp explained to me the work of the magistrates at the Court, the role as

rapporteur and coapporteur, and the main judgments (revision, appeal against refusal of revision).



The last floor of the building

The way to the offices of thelges

The BVerwG is thus the Supreme Administrative Court of Germany and is igbeira court of
appeal. Its main task is to safeguard the unity of law and the further development of the law. To this
end, it clarifies fundamental questions of federal law. It examines whether decisions of higher
administrative courts and administratitrdunals are compatible with federal law and EU law. In

doing so, it decisively determines their interpretation and application. In this sense, the BVerwG is a



purely legal authority. It neither establishes new facts nath a few exceptionsinterprets regional

law. Increasingly, the BVerwG also acts as a court of first instance. In this case, it is both a court of
law and a court of fact. In other words, it not only clarifies legal issues, but also ascertains the facts
of the case that are decisifar the decision. It iseizedin complex and wideanging proceedings.
These include, for example, disputes on the planning and expansion of particularly important
communication routes (motorways, railway lines, waterways, etc.) or on prohibitions of association
pronounced by the Fed# Minister of the Interior. In individual laws, the legislature has transferred
further competences to the BVerwG (e.g. in the Code of Military Complaints and the Code of Military
Discipline). In these cases, the Court acts as a legal instance or alstedscto instance. This

depends on the form of the appeal on which the court must decide.

The BVerwG was established in West Berlin by a law of 23 September 1952. In the German

Democratic Republic (GDR), however, there was no such court.

The decisions fo the BVerwG can be appealed to the Federal Constitutional Court

(BundesverfassungsgeridhtKarlsruhe) as a matter of constitutionality.

The judicial system regulates the organisation and structure of administrative courts and the
procedure. Access to laihistrative courts is open to citizens who can assert a violation of their rights.
The person seeking legal protection determines the subject matter of the proceedings by submitting
an application. The submission of the application determines the commentaef the proceedings.

He also has the right to discontinue the proceedings at any time. The principle of investigation applies
in the proceedings. The court is obliged to investigate the facts relevant to the decision ex officio. At
the same time, theoart is obliged to inform the parties to the proceedings of any ambiguities, e.g. in
the questions or facts of the case. Courts must hear the parties on the facts and legal issues relevan
to the decision. In proceedings in which a judgment is decidedtakés place at the oral hearing.

The hearing before administrative courts is public. The deemiaking powers of the courts are
manifold and depend on the application, the proceedings and the subject matter of the proceedings.
Courts can annul unlawfuheasures of the administration, establish their unlawfulness or force the
administration to do or refrain from doing something. They also have the right to take provisional

measures in proceedings for interim measures.



The great audience hall, abovestbod the Emperor's loggia

The German administrative judicial system provides for the Administrative Court
(Verwaltungsgericht as the first instance court, and tHeuperior Administrative Court
(Oberverwaltungsgerichts the second instance cowtjch decides at regional lev@indeslanyl

on appeal. As a rule, a plaintiff may then finally turn to the BVerwG to ask for a review of the
appellate court's ruling if it has itself granted the review. Today, Germany has approximately 3,000
administratie judges, thus clearly distinguishing itself from Italy where there are approximately 500

administrative judges.

If the second judge has declined the possibility of review, the appellant may only appeal to the
BVerwG following a specific appeal, which Wwhe determined by the Court by ord&eéchlusk

Only afterwards may an appeal for revision be initiated. However, a 'jump’ re\Bgamgrevision

is also possible, requesting aexeamination of the administrative court's judgement, without first
referring the matter to the higher administrative court. This procedure too, however, requires a special
prior admission by the Court. This complex filtering mechanism, already present in the original
German administrative court system, was further expandddsaengthened when the German
administrative court was faced with a disproportionate increase in appeals due to asylum disputes,

which, contrary to the Italian system, the administrative court is familiar with.



This implies that the BVerwG basically a@s a cassation judge, parallel to the Supreme Court
(Bundesgerichtshah Karlsruhe), except for the specific single instance competences entrusted to
them by the legislator.

Bundesverwaltungsgericnt
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Outline of the judicial system at different levels

The Leipzig Court igherefore the bearer of the nomofilactic function and the leader of German
administrative jurisprudence. Its activity, as | was able to ascertain during my study stay, is of
particular importance and receives great attention from the German legal commhbaifyinction

and expertise, together with the personnel and infrastructure allow for a work of excellence of which
this country can be proud. Although appeals for revision, according to my fellow magistrates, have
been slightly deflating in recent yedia other times it was also different), there is an increase in
appeals in which one turns directly to the Supreme Administrative Court, especially with regard to

large infrastructure projects, to which | will return elsewhere.

150 employees, from the geak and technical administration, the presidential department and
information services, as well as academic staff, support the charmherBresident of the BVerwG
directs the administration of the Court and represents it externally. He himself is anfadgesident

of a chamber.

The court handles approximately 1,500 cases per year; the det#ienshave a guiding function.
Throughout Germany, federal, state and local authorities, as well as administrative bodies such as
universities, are guided bie¢ decisions of the BVerwG.



The BVerwG is divided into 18 hamberswhich as a rule has a president drjddges(which can

be up to six), with a precise allocation of competences per subject matt€Ch@erbersleal with
the review of first or second instance judgme®s\isionssena}etwo Chambergleal with appeals

in military affairs Wehrdienstsenale One Chamber (Fachsengt decides when a public
administration does not allow the court access to docurparttsee grounds that they are covered by
secrecy. The Court also has a presiding couRcégidialsena) that deals with internal management
matters. For the rest, administrative judges in Germany do not havegasaihing body as in Italy,
but report © the Ministry of Justice.

The Court currently has 55 judges. The panels consist of five judges if the case is heard in open court,
and three judges if the case is settled by written procedure. As judicial matters are both a federal and
a regional Bundeshnd competence, at the level of the Bundeslander, the courts come under the
regional Ministry of Justice (with the exception of Bavaria, where they come under the regional

Ministry of the Interior).

The judges of the BVerwG are elected by an electorahtigsion, which comprises the Ministers of
Justice of the_&nderand 16 members elected by the Parliament (BundeSthg)Federal Minister

of Justice and the members of the Electoral Commission of Judges may propose car@inhates
those who have Germanitizenship and are at least 35 years old may be elected. The BVerwG,
through its Presidential Council, issues an opinion on the personal and professional suitability of
candidates, which, however, is not binding on the commission. After their elecégudties do not
immediately hold their appointed office, but must first be appointed by the Head of State. Whereas
elections of federal judges normally take place once a year in a bundle, the subsequent appointment
of individual judges and thus their asqution of office takes place at different times, i.e. in each case

only when a specific vacancy needs to be filled.

Historically, the administrative judges were part of the Ministry of the Interior, as the governments
felt that they should not be 'too fraed autonomous' magistrates (as Judge Dr. Schreier pointed out

to me in Berlin), but more in line with state affairs. This did not actually happen once they were
established. One of the most significant examples was the prohibition of the famolseplagber

(The Weavers) by the weknown writer Gerhard Hauptmann (later Nobel Prize winner for
literature), which the government claimed incited revolution. The director challenged this decision
before the PrussidBuperiorAdministrative Court in Berlin, Wich upheld it on the grounds that the
theatre's audience was of such a level that they would certainly not be drawn into revolutionary
activities. This decision was considered scandalous by the State, and the Emperor addressed a note tc



the Court, suggesig that the Court should be better organised according to military order. But the

Court remained independent.

One of the meeting rooms

Finally, the BVerwG also has a Grand Chami@oéser Senatwhich is seisednd decides whether

one section wishes to depart from the decision of another on a question of law. Each section may also
refer a matter of fundamental importance to the Grand Chamber if it considers it necessary for the
further development of the law tw ensure uniform jurisprudence. The Grand Chamber consists of
the President of the BVerwG and one judge from each of the other Review Chambers. Its decision is

binding on the Chamber that discerns the case presented.

The Joint Chamber Gemeisamer Senatof the five Supreme Courts of the Federation
(Bundesgerichtshffederal Supreme Court, Bundesfinanzhéfederal Tax Court,
Bundesververwaltungsgeri¢iRederal Administrative CourBundesarbeitsgerichtederal Labour

Court,BundesozialgerichtFederal SociaCourt) is distinct from the Grand Chamber.

The Joint Chamber has its seat at the Supreme Federal Court in Karlsruhe. It decides when a Supreme
Court wishes to depart from the decision of another Supreme Court or the Joint Chamber on a question
of law. The proceedings are initiated by a referral order of the Chamber that recognises it. The Joint
Chamber consists of the Presidents of the Supreme Courts and the Presidents and one other judge o
each of the Chambers involved in the dispute. In practice,atsvanly a few times, and is seised

when one of the Supreme Courts wishes to depart from the common jurisprudence.

As stated before, the chambers of the BVerwG decide in the composition of five magistrates, i.e. each

time the entire chamber (it can be s#®at cases of incompatibility with an obligation to abstain can

-8-



be resolved by the substitution of a magistrate from another chamber). Each section can count on a

scientific collaborator who is usually a young magistrate from an administrative court.

The notice board in the waiting room, where are published

the appeals that will be discussed in the following months

He assists the chamber and prepares for each case an extensive prior @pngioia¢hteh, which

in the cases | was able to attend hetup to 3810 pages. Each appeal is assigned a rapporteur
(Berichterstatte), according to automatic ex ante planning, and-epporteur itberichterstattey.

Both write an opinionGutachte), that of the caapporteur being more succinct and basedhat

of the rapporteur. This means that the investigation of cases takes place over a broad time period, and
the appeals that will be dealt with in the following six months are already known (and are anticipated
on the Court's notice board with a summadsscription). A few days before the public hearing
(mundliche Verhandlunditerally oral hearing, to distinguish it from the proceedings in writing,
schriftliches Verfahrerand without a hearing) the Chamber meets for thégaging Yorberatung.

This normally occupies half a day and begins with the report of the scientific associate, who explains
the fact and his proposals for a solution at length. This is followed by the interventions of the

rapporteur and coapporteur, on each legal aspect ofd¢ase, and then all the magistrates intervene.



Then there are numerous rounds of the table, until the panel finds consensus on all aspects, under the
able guidance of the President. According to the indications of the various sections where | have been
involved (second, sixth and eighth sections), the cases discussed in public hearings reach about 100
per year. But the dossiers assigned are more, since all appeals against court orders (both first and
second instance) of neadmissibility of appeal of the glgment are settled by the BVerwG by written
procedure by order (there are many of themprhctice these orders can also be extensive, and in
addition to specifying in detail the grounds for confirmation (or rejection) of inadmissibility, they
also cordiin obiter dictum on the merits of the case. Thus, an appellant, when he wants to appeal a
judgment, must independently challenge that earlier refusal and, if it is upheld, may proceed with an

appeal for revision.

The public hearing is conducted with gretibrt. No more than-3 appeals are dealt with in a hearing
(in the three hearings only once wén appeals on the docket, the other two hearings were only

oneappeal).

The Second Chamber with the visiting judge, having completed the public hearing

Each Chamber has to deal with one hearing per month. The President, having constituted the parties,
invites the rapporteur to report on the fegga¢hbericht which in the cases | followed varied from

10 minutes to half an hour. Thereafter, the Presidsks the parties to express thetitum which

not only may vary from what was requested in the application, but the judge, if he is of the opinion
that the request should be modified to better achieve the objective of the application, invites the party

to follow his precise proposal.



If the party agrees, that modification is recorded, otherwise it remains as proposed. Finally, there

follows the discussiorRechtsgespragiwhich is very analytical and covers every issue in the case.

It should be noted th&he judge is not bound to rule only on individual and specific complaints raised
against the first or second instance judgment, but is familiar with the litigation as a whole. It may
seem very peculiar to an Italian judge that this colloquy is so-clgain the sense that the President
already expresses very clearly the legal consideration of the college, and makes the decision
dependent on the oral argument and further contributions of the parties. The College theangsks
guestions, if certain asps are not very clear or to solicit a pro and contra between the parties on

what is the provisional view of the College.

This very transparent style | have encountered in all the hearings | have attended, and colleagues have
confirmed to me that it is éhpractice in all Sections. They have also told me that this way of
conducting a hearing is viewed with perplexity by many foreign judges who visit the Court, and could

be seen as a lack of impartiality, but in fact in the opinion of the judges thisaslgatot the case,

but is intended to give real meaning to the public hearing and to achieve the objective of maximum

participation of the parties in the resolution of the question.

When all points of the appeal have been dealt with, the President ithétgsrties to make their
submissions and adjourns the hearing. At the stame he announces when the hearing will be

resumed and when the board will rule.

As a rule, the hearing continues after the council chamber, i.e. in the afternoon, but the President may

also announce that the ruling will take place at a different date.

In any case, when the hearing is resumed, the Court publicly pronounces the aifttwmraal and

the operative part (Tenor), which can also be requested by telephone by the parties at the registry (to
avoid the parties having to wait until then). In the cases | was able to follow, the hearings were
resumed in the afternoon at 3 p.they started at 10 a.m.) and the President first pronounced the
operative part and then briefly explained the legal grounds.

In significant cases, the press officer also issues a press release, which goes out at the same time. Ir
the cases observed thigsvthe case in two of the three appeals. The press release is prepared by the
College in chambers, working on a previously prepared draft, and | could see a particular attention to
the drafting of this text (by all the magistrates). Afterwards it issgéh by the press officer and then

released.



In the council chamber after the public hearing and before the decision, the course of the hearing is
extensively discussed, individual points are checked and the parties' intervention is critically

reviewed. Ifnew points are revealed, they are further deliberated by the board.

It can be seen that in this coun@hamber,all members of the panel actively intervene, and with
virtuous guidance from the chairpersons, the articulation of the decision is devdlbpsdat the

end of the council chamber, all individual elements of the ruling are already in place. The chambers
are staffed with magistrates not only of excellent training and experience, but true specialists in the
subject matter. In some cases, iniidd to the function of rapporteur and-capporteur, they have
divided their tasks in order to delve into particular aspects. One thus has the feeling that the Section
acts as a real team, guiding and developing its jurisprudence (the College is hevsge, so it is

much easier than in our case, where the College varies in each hearing). The scientific assistant is

also actively involved in the council chamber.

My office for 2 weeks

These are ideal conditions for judicial work, where one istabdsxamine the case in depth and with
the necessary time. Moreover, the particularly efficient way of conducting the headogrding to
colleagues leaves the parties much more satisfied. This 'new style' would be practice at the Court

for about 1015 years.

Thejudgeshave five months to draft the judgment. After that time, they basically have to renew the

public hearing, and then the ruling becomes obsolete. At the BVerwG this is very theoretical, as,



given the resources, it practically never happ&he draft of the ruling is prepared by the rapporteur

and is revised and amended by the entire panel. Since this is still in paper form, individual magistrates
intervene in the margin of the draft, until it is finally shared. Subsequently, senior acdsmives
officials (Hoherer Dienst) of the Court review the text and correct spelling and lexical errors or

obviousillogicality or serious conflicts with their own jurisprudence.

In the second part of the first dajydge Dr. Hammer of the Fourth Chamiweicomed meThe aim

of the colloquium was to learn more about the special judgments where the BVerwG is seised in the
first and only instance, in particular in matters of primary tg@hanning and building infrastructure.

These specific competences, whighre desired by the legislator in order to have particularly fast
judgments (in cases of a certain national relevance) or because they are clearly sensitive (for example,
issues raised in the context of the secret services), entail a special exclusiietipm of the
BVerwG.

My colleague explained to me the individual elements of the court proceedings in a case involving
an important infrastructure project (a new power grid transport route). These complex court
proceedingsRlanfeststellungsverfahrgare noted in cases of major building projects, mainly public

infrastructure but also larger private plots of land (industrial, production areas, etc.) and occupy the

Court to ascertain any discrepancies or illegality in the planning.

It emerged from thenterview that they are very intensive procedures, as the planning acts are already
very extensive. My colleague told me that they are not very welcome in Court as they do not
correspond to classic court proceedings. Indeed, as was also evident fromuimerttation we

jointly examined, only in rare cases does the total annulment of the act take place, but often there is
a remand to the Public Administration, which will have to reconsider some partial aspects of the
project (and its implementing rules).



The press release of Chamber Il after the ruling

The judge's assessment criteria, which are very technical and complex, then allow the College to
balance the individual components (environmental protection, water protection issues, health, various
construction and economic issues, etc.) and ascertain irrationalities or errors of assessment. These
procedures, considering the witknging legal standing, are very frequent. They often entail the need

for courtappointed expert witnesses.

Day 2

The President of the Second Chamber, Dr Kenntner, was waiting for me to assist the Chamber in the
pretrial chamber for the hearing on 13.10.2022, where two appeals for revision in the legal affairs of

civil servants were being dealt with.



